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THE PROBLEM OF THE NATIONAL MINORITIES

.... 

Only a new interstate legal order, created voluntarily by states and by national minorities, can assure the peaceful development of Central and Eastern Europe.


In this volume, we publish an attempt at a solution, in the form of an agreement to be concluded among three or more states. The provisions are configured for the Central and East European region, and seem suited, if implemented, to solve at last the problem of the national minorities and thereby the problem of peace in Central and Eastern Europe, at least for the present and foreseeable future.


The statute takes into account simultaneously the demands of modern minorities ideology and the needs of the state. It goes beyond the peace treaties or the existing minorities treaties, in that it not only gives the members of national minorities individual rights, but also creates the possibility for the minority, as such, to constitute itself as a collective personality, as a public body. The particular legal provisions regarding language and education are rooted, in their essentials, in existing law or in existing practice. Furthermore, the statute imposes limits on the economic tendency of states to favor the majority peoples over the minorities. Politically decisive about this proposal, however, is the right of the minority as a collective personality to initiate legal action in public courts, and -- should extreme necessity require it -- to go before a Mixed Arbitral Tribunal, for whose establishment provisions are included.


In conclusion, the national right of self-determination is one of the fundamental demands of democracy and of its legal consciousness. In broad regions of Europe, however, for ethnographic and economic reasons, this principle cannot be carried out completely. Even the most ideal form of justice could not, through the drawing of boundaries, completely eliminate the problem of national minorities and their organic integration into states. Only through a new interstate legal order can peace in Central and Eastern Europe be secured for the longer term, such as to usher in a new era in which extensive economic cooperation among the national economies of the individual states brings about new prosperity, in which extensive cultural cooperation among states brings about a new cultural flowering, and in which political cooperation among states brings about a new increase in the power of Central and Eastern Europe in the forcefield of global politics.

....
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PROPOSAL FOR A MINORITY STATUTE

In consequence of an initiative by our publisher, Karl Anton Prince Rohan, there took place in April 1930 at Albrechtsberg Castle (Lower Austria) a political discussion of a private nature regarding European nationalities problems, with particular regard for the situation of the states and national minorities of Central and Southeastern Europe. Participants attended from Germany, Austria, Romania, the Czechoslovak Republic, and Hungary.

This was surely the first time in the history of minorities politics that members of majority peoples and of national groups or minorities exerted themselves in common effort to clarify pending questions.

The result of the consultations is set down in the statute below, which we publish as an unabridged original.





The editorial board of the European Review

(List of heads of state), in recognition that European development demands ever greater interstate cooperation, and that a peaceful solution of the minorities question would promote this development and heighten the security of the states, have agreed to regulate the above-named question in unison, through a treaty.

For this purpose


(list of heads of state and their plenipotentiaries)

have appointed plenipotentiaries, who, having exchanged their full powers and having found them in good and due form, have agreed as follows:

Article 1

(1) The High Contracting Parties (H.C.P.) undertake to assure full and complete protection of life and liberty to all their citizens without distinction of ethnic or racial belonging [Volkszugehörigkeit -- not citizenship, or membership in a state, but "nationality," or membership in an ethnically or racially defined people].

(2) All citizens of the H.C.P., irrespective of ethnic or racial belonging, shall be equal before the law in their states, and shall enjoy the same civil and political rights.

(3) Citizens of the H.C.P., in their states, shall not be subjected to any restrictions on the free use of any language in private intercourse, in commerce, in religion, in the press or in publications of any kind, or at public meetings.

(4) No obstacle shall be imposed on the public use of historical place names in any language. The governments may require, however, that the official place names be used in intercourse with the authorities.

Article 2

(1) Citizens of the H.C.P. may determine their ethnic or racial belonging freely, upon attaining legal majority. Verification of their declarations in this regard by an authority is not permitted.

(2) Until the attainment of legal majority, the legitimate and legitimized children of parents who profess the same ethnicity or race shall be considered as belonging to that ethnicity or race.

(3) Should the father and mother of a legitimate or legitimized child not profess the same ethnicity or race, then the ethnic or racial belonging of the child shall be determined according to the wish of the parents. Should agreement not be achieved, then the will of the father shall decide. Should one of the parents be dead, then the surviving parent shall determine the ethnic or racial belonging of the child. Should both parents be dead, then the ethnic or racial belonging of a child shall be determined by the legal guardian, with consideration for the ethnic or racial belonging of the parents.

(4) Illegitimate children follow the ethnic or racial belonging of the mother.

(5) A new determination of one's own ethnic or racial belonging is possible at any time. It achieves legal force on the first of January or first of July which follows the declaration.

Article 3

(1) Citizens of the H.C.P. who belong to a national minority shall enjoy the same right, under the same legal provisions, as members of any other people [Volkstum] in their state, to found and belong to associations, to convene and participate in public meetings, and to establish and benefit from foundations.

(2) They shall have, in keeping with general legal norms, the right to publish printed materials of all sorts, and to send and distribute them abroad.

Article 4

(1) Citizens of the H.C.P. who belong to a national minority shall have the right to establish, manage, and control at their own expense charitable, religious, and social institutions, schools, and other educational establishments, with the right to use their own language therein.

(2) In similar fashion, religious communities recognized by the state shall have the right to establish, manage, and control charitable, religious, and social institutions, as well as -- to the extent that they are permitted to manage schools in their state -- schools and other educational establishments, with the right to make use of the relevant minority language therein.

(3) In the schools and educational establishments cited in clauses (1) and (2), the employment of foreign teachers shall be made conditional on prior approval by the school supervisory authorities.

(4) Furthermore, it may be required by the competent authorities that in schools in which attendance shall count as fulfillment of the requirement to attend school, the state language shall constitute an obligatory subject, taught to an extent determined appropriate by those authorities.

(5) A school established in accord with clauses (1) and (2) may not be denied public funding on the grounds that instruction does not take place in the state language. Public funding may be tied, however, to the condition that the state language and its literature constitute an obligatory subject, taught to an extent determined appropriate by the competent authorities.

(6) Should the obligation of public education be fulfilled in a locale by a school established in accord with clause (2), then an appropriate sum from public means shall be allocated to the relevant religious communities for these schools, in the sense of Article 9, clause (2) of the present treaty.

Article 5

(1) In general representative bodies of the state as a whole, as well as of its component parts, and also in municipal representative bodies, the language of a national minority shall be allowed as a language in which to conduct business, if in the territory which is represented by the body in question at least 20% of the population, according to the most recent census, belongs to that minority.

(2) In a municipal representative body, the language of a national minority which constitutes at least 20% of the population in the state as a whole shall be allowed as a language in which to conduct business, if in the territory of such a representative body at least 10% of the population professes to belong to that minority.

(3) In a representative body in which a minority language is allowed as a language for the transaction of business, duly submitted motions, at the wish of one or more members, shall be translated into that minority language. Minutes of the proceedings shall be maintained in that language as well.

(4) Should a national group of citizens which constitutes a minority in the state as a whole constitute the majority of the population in a component region for which a general representative body or a municipal representative body exists, then the representative body in question shall be able to make use of the relevant minority language in written communication with private persons, with representative bodies in whose territory this minority also forms a majority of the population, and with administrative and judicial authorities whose seat lies within the region.

(5)...

Article 6

(1) Judicial authorities within whose territorial jurisdiction at least 20% of the population, according to the most recent census, belong to a minority...shall respect the following principles regarding use of the minority language in question:

Procedures in civil affairs and in penal matters shall be conducted in all phases, orally and in writing, in the minority language, if the parties or the accused wish to make use of this language.

…

Public proclamations shall be written in the minority language as well.

…

(2) If a decision or a settlement by a judicial authority is delivered or pronounced to a party to a dispute, or to the person accused, in a minority language, then decisions and settlements concerning the same matter by judicial authorities of higher instance shall also be written and communicated in the minority language.

(3)…

(4) The H.C.P. will ensure that in the offices of judicial authorities for which the provisions of clause (1) apply, an appropriate number of judges, officials, jury members, assessors, and interpreters are used who command the relevant minority language. In the offices of other judicial authorities, judges and officials who know the minority languages will be employed in accord with actual needs.

Article 7

(1) State and autonomous administrative authorities [i.e., federal and provincial government offices] within whose geographical jurisdiction at least 20% of the population belongs to a minority according to the most recent census, as well as state and autonomous administrative authorities within whose geographical jurisdiction at least 10% of the population belongs to a minority which makes up at least 20% of the population of the state as a whole, will observe the following principles regarding the use of the minority language in question:

Oral and written communication with parties shall take place in the minority language, if the parties wish to make use of that language.

…

(4) The H.C.P. will ensure that in state and autonomous administrative authorities for which the provisions of clause (1) apply, an appropriate number of officials will be employed who command the relevant minority language. …

(5) Officials and employees of mail, telegraph, and telephone offices, as well as of concerns operated by the state or by autonomous administrative bodies,...

Article 8

The H.C.P., while taking into account general economic and transportation interests, will delineate their provinces, court districts, administrative districts, and municipalities in such a fashion that minorities are grouped together as much as possible.

Article 9

(1) The H.C.P. will provide for the establishment, maintenance, and supervision of public minority schools (through government organs, autonomous administrative bodies, or recognized religious communities), or will delegate to the individual national minorities the right and the obligation to establish, maintain, and supervise public schools under state oversight for their members, either themselves or through recognized religious communities. Self-administration of this sort shall be permitted only upon the request of the relevant Cultural Council (Article 14).

(2) In all cases, for schooling and other cultural needs of the individual minorities, sums shall be allocated from the state budget and from the budget of autonomous administrative bodies in proportion to the number of minority members.

Article 10

(1) States party to this treaty which provide for the establishment and maintenance of public minority schools themselves will observe the following principles:
A. Elementary Schools
a) A minority school is to be established upon the demand of parents or guardians of at least 40 children who belong to a minority, on condition that


these children could not attend another school established for the same minority, or only with significant difficulties, for reasons of distance, and


given the location of the school to be established, and of the residences of the children, the latter can be expected to attend regularly.
b) In place of a minority school, parallel classes for minorities may be established within an existing school.

…

d) The minority educational institutions listed above may not be closed unless the number of their pupils for three consecutive school years is less than the number required for their establishment.
e) If one of the educational institutions listed here is closed, it may be continued on a private footing.

B. Middle Schools

…
C. Vocational Schools and Continuing Education

…

D. Kindergardens

…

E. General Provisions

a) In all public minority schools, the language of the pupils constitutes the language of instruction in all subjects, save only for instruction in the state language and its literature -- which shall constitute a subject to an extent determined appropriate by the government.

…

c) As a general rule, instruction at educational institutions for minorities shall be entrusted only to teachers who belong to the minority in question.

d) The personnel and material needs of minority educational institutions shall be provided for according to the same principles as for other institutions of the same type.

e) According to need, the H.C.P. shall include representatives of the relevant minorities in school supervisory authorities whose jurisdiction extends to minority schools, or they shall establish separate school supervisory authorities for the individual minorities, consisting as a general rule of members of the minorities.
Article 11

Should a state which is party to this treaty permit a minority to administer its own schooling, then it may

a) make the employment of foreign teachers conditional on its prior approval,

b) require that in elementary schools the state language constitute an obligatory subject to an extent determined appropriate by it, and that in middle schools the literature of the state language constitute an obligatory subject as well,

c) require that the minority maintain a sufficient number of schools of various categories, and that a sufficient number of appropriately trained teachers be employed at them.

Article 12

(1) The H.C.P. obligate themselves not to permit in any school the use of books and other teaching materials which might injure the national feelings of a national group of the state.

(2) The parties to the treaty will also ensure that in the course of instruction, the national and cultural properties of the individual national groups of the state shall not be discussed unobjectively, or denigrated in the eyes of the pupils.

Article 13

(1) Economic legislation and economic measures by the treaty states shall create the same legal and actual conditions for the gainful employment of all citizens.

(2) The national minorities will thus be considered as much as possible in proportion to the number of their members in the filling of positions at all ranks in mail, telegraph, and telephone administration, and in concerns managed by the state and by autonomous administrative bodies. In occupational associations having public status (chambers of commerce, chambers of labor, etc.) and in social security institutions having public status, they will also be considered as much as possible according to the numerical proportion between minority members participating in those institutions and the total number of participants.

(3) Members of minorities will also be considered as equally as possible in the granting of licenses for the operation of commercial and other occupational enterprises, in the granting of credit, and in the awarding of supply contracts by the state and by subordinate autonomous administrative bodies.

(4) The H.C.P., in the case of a compulsory reallocation of property, shall proceed -- insofar as compelling state necessity does not make it impossible -- such that

a) the national character of individual regions undergoes no change, and

b) the reallocation affects all national groups of the state as equally as possible.

Article 14

(1) The safeguarding of the linguistic and cultural rights and interests of a national minority shall be entrusted to a public body (Cultural Council), established according to the following principles, should five thousand citizens of a treaty state who belong to that minority, in full possession of their political rights, so demand.

(2) The Cultural Councils will consist of at least 5 and at most 10 members, and of an equal number of alternates. They will be elected by those members of the minorities who are in full possession of political rights, according to the principles of equal, direct, and secret proportional voting, for terms of 4 years. Upon expiration of this term, new elections shall be carried out within 3 months.

(3) The Cultural Councils possess the right to communicate orally and in writing with all domestic and foreign cultural institutions, official and private, in matters of their jurisdiction.
Article 15

(1) The Cultural Councils are entitled:

a) to safeguard the linguistic and cultural interests of their minorities within the limits of the law, and to represent those interests to central state agencies.

b) to assert the claims of their minorities, on the basis of the present treaty, to establish and maintain schools, parallel classes, and language courses, through the presentation of pertinent wishes by parents and legal guardians to the competent authorities.

c) to assert the rights accorded by the provisions of the present treaty to their minorities as wholes, vis-à-vis state central authorities and public courts.

d) in the case of complaints by citizens belonging to their minority regarding the violation of rights accorded to them by the present treaty, to demand redress from the competent courts at the side of those citizens, or in their place.

e) to request a decision by the Mixed Arbitral Tribunal provided for in Article 16, if:

aa) they are of the view that state norms contravene the present treaty, and a presentation of this view within general parliamentary bodies has remained without effect,

bb) having exhausted all permissible legal means, they are of the view that state and autonomous organs, including courts of all types, are interpreting or applying the provisions of the present treaty incorrectly,

cc) they are of the view that a matter regulated by the present treaty has not been adjudicated by state or autonomous authorities or other competent agencies within a reasonable interval. In such a case, the Arbitral Tribunal may be requested to set an appropriate interval for the issuance of the outstanding measure or decision.

(2) In those treaty states in which a minority is to administer its national and cultural matters autonomously, its Cultural Council shall be entitled:

a) to see itself to the establishment, maintenance, and supervision of public minority schools and educational institutions,

b) for the material and personnel requirements of the schools overseen by it, and for other cultural purposes of the minority, to set an annual budget and to set and collect financial contributions by the community. In the collection of contributions, state power shall be placed, upon demand, at its disposal.

(3) The Cultural Councils possess legal personality. They are thus able to acquire rights, to enter into contracts, to sue, and to be sued.

Article 16
(1) For the purpose of resolving differences of opinion between the governments and their minorities regarding the interpretation and application of the present treaty, the H.C.P. will establish a Mixed Arbitral Tribunal.
(2) For this purpose, every treaty state, within 3 months of depositing its ratification or accession document, shall appoint 2 legally knowledgeable arbitrators -- one native and one foreign -- who are particularly well versed in minority questions. It shall notify the other treaty states by communicating with the government (of the country in which the treaty was signed). 
(3) Should one of the appointed arbitrators die or resign from his position, then the treaty state which appointed him shall appoint a new arbitrator within 3 months, and notify the other treaty states in the fashion indicated.

(4) In the exercise of their activities as specified in the present treaty, the arbitrators enjoy the immunity accorded to diplomatic representatives, in all treaty states -- including the state to which they belong.

…

(6) The composing of individual Mixed Arbitral Tribunals, each made up of 3 members, whether for the resolution of future disputes or for the regulation of a particular dispute, shall proceed in the following fashion:

A Cultural Council which requests the formation of a Mixed Arbitral Tribunal -- to which it is always entitled -- shall notify the government of its state. Thereupon the Cultural Council and the government shut each choose one of the arbitrators appointed by the treaty states, within three months and according to their discretion. Within a further 2 months, those 2 arbitrators shall agree on a chairman, who may not be a member of the state which is party to the dispute or of a state in which the majority of the population belongs to the same nation as does the minority represented by the Cultural Council. He must be chosen from among the arbitrators appointed by the treaty states. Should the two arbitrators prove unable to agree on the person of the chairman within the specified interval, then the government which is party to the dispute shall request the President of the Permanent International Court of Justice in The Hague to undertake the designation of the chairman.
…

(9) The Arbitral Tribunal itself arranges its procedure, determines the order and intervals for presentations by the parties, and regulates formalities regarding the hearing of evidence. It decides by majority vote.

…

(11) The governments of the H.C.P. shall make all necessary accommodations and shall provide all necessary materials to the Mixed Arbitral Tribunals so that they might carry out their investigations.

(12) They shall enable the Arbitral Tribunals to summon and examine witnesses, and to make site visits.

(13) The chairman of the Arbitral Tribunal determines the place and time of individual proceedings, as well as the language in which they are conducted. He determines where the records of the proceedings shall be kept.

(14) Expenses incurred in the course of the proceedings -- with the exception of fees paid to the arbitrators -- shall be drawn up by the chairman, and paid by the government which is party to the dispute.

Article 17

(1) The H.C.P. shall implement the decisions of the Arbitral Tribunals in good faith.

(2) Should the decision of an Arbitral Tribunal be mistaken from a factual or legal perspective in the view of the government affected, then the government, should it not wish to implement the decision, shall notify the governments of the other treaty states without delay, stating its reasons. Each of the governments then has the right to request implementation of the decision within 3 months of having received notification. Should this request be rejected, completely or in part, the government may take the matter before the Council of the League of Nations.

Article 18

(1) Disputes regarding the interpretation and application of the present treaty which are not resolved through usual diplomatic means and which cannot be submitted by the Cultural Councils to Arbitral Tribunals shall be submitted by the H.C.P. to the Permanent International Court of Justice for decision.

.. 
Article 19

(1) The provisions of the present treaty shall not be contravened in the treaty states by any law or official measure.

(2) The rights granted to citizens belonging to a minority in Articles 1, 3, and 4 and granted to minorities as wholes in Articles 2 and 15 through 17 shall have the character of political rights in the treaty states, enforceable in public courts.

(3) Within a year of depositing their ratification or accession documents, the H.C.P. obligate themselves to take all necessary legislative and administrative measures so as to:

a) give their citizens the possibility of making declarations regarding their ethnic or racial belonging (Article 2) at any time, and

b) make a statistical record of the national composition of its citizenry

(4) The H.C.P. obligate themselves furthermore to take all necessary legislative and administrative measures within the same interval, so as to enable the formation and activation of the Cultural Councils, and implementation of the provisions of the present treaty regarding education and the use of minority languages.
Article 20

State treaties regarding the protection of national minorities which are in force between individual H.C.P. and which guarantee additional rights to certain minorities remain unaffected, provided that they do not contravene the present treaty.

Article 21 

[ratification procedures]

Article 22

(1) The present treaty may be abrogated by any of the treaty states after 5 years have elapsed from the day on which it first came into force. It shall remain binding for the abrogated state for one year after abrogation has occurred.

…

In faith whereof the above-named plenipotentiaries have signed the present treaty, and affixed their seals.

This proposal was drafted by

Ludwig Jordan, Esq. (Vienna)
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